that Congress provided for the removal to the federal courts of state proceedings, civil or criminal, "against any person who is denied or cannot enforce in the judicial tribunals of the State" his equal civil rights as a citizen of the United States,' 0 as previously it had provided for removal of state prosecutions for acts done in the capacity of a federal revenue officer. The states had shown an inability or unwillingness to protect the interests committed to their protection by the Constitution; now constitutional means had been forged or found to permit a more powerful protector to act. Nothing new in principle is added when it becomes criminal in 191o to transport a woman in interstate or foreign commerce for immoral purposes,' 12 and in i919 to transport a stolen motor vehicle in interstate commerce.
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National prohibition perhaps marks the zenith of this movement; but even as it was laid to rest Congress pushed on with new penal laws in the 193o's directed at kidnaping, extortion, use of firearms, and many forms of theft,' 4 creating when necessary extraordinary presumptions to support federal jurisdiction, e.g., that the victim of a kidnaping has been transported in interstate commerce if he has not been released within seven days,' 5 and that a firearm was received in interstate commerce after the effective date of the Federal Firearms Act, if found in the possession of a defendant, previously convicted of a crime of violence 1 The gradual assumption of the power to punish for ordinary crimes proceeded concurrently with a great expansion of the role of the central government in many public-welfare fields. Interstate transportation, communication, and power distribution, the wholesomeness and proper labeling of food, the marketing of grain and securities, wages and hours of labor, the hunting of migratory game, and in wartime the price and distribution of nearly all commodities, were subjected to federal regulation. Nearly always the requirements of these regulatory measures were backed by criminal sanctions.
Thus federal criminal jurisdiction is being employed in three different ways: (i) to punish anti-social conduct of distinctively, if not exclusively, federal concern; (2) to punish conduct of local concern, with which local enforcement authorities are unable or unwilling to cope; and (3) to secure compliance with federal administrative regulations. 7 It will be apparent in the ensuing discussion that these categories are not mutually exclusive; the most that can be said is that a particular federal criminal statute falls largely or primarily under one rather than another of these headings. It is the thesis of this article that federal criminal jurisdiction is an institution well adapted to the first use mentioned above, that it has been employed indiscriminately in the second category, and that a new federal court of inferior jurisdiction is needed to handle the considerable volume of petty offenses in category three. It will be urged that the proper employment of the federal court in the criminal field requires the recognition and practice of a much broader discretion by United States attorneys to turn over to state authorities persons who, by the same conduct, violate local laws as well as national laws intended to be auxiliary to local enforcement.
FEDERAL "SELF-DEFENSIVE" CRIMINAL JURISDICTION
There would be small profit in debating at this point in our history the question, "Shall we abolish federal criminal jurisdiction?" The institution's permanence is assured not only by the inertia of long tradition, but also by notable recent successes against traitors, kidnapers, racketeers, communists) and others against whom public indignation is easily aroused. We may, however, explore with profit the extent to which federal prosecutors should invoke federal criminal jurisdiction, for, with the present arsenal of federal criminal statutes, the discretion of the Department of Justice is replacing the command of C6ngress in determining the working line between federal and state enforcement activities. The United States district is 52 STAT. 1250 (1938), 15 U. S. C. §902(f) (1940) . This presumption was invalidated in Tot v. United States, 319 U. S. 463 (1943) .
"' Cf. a somewhat similar classification in AR'zxUR C. MILLSPAL'GH, CRIME CONTROL BY THE NATIONAL GOVERNMENT 291 (Brookings Inst., 1937) . attorney can generally find some federal hold on a situation. What are the considerations which lead him to act or to withhold his hand?
Given the federal criminal court, the strongest case for the exercise of its power can be made in the category of offenses which undermine the court itself or the governmental authority which the court represents. Thus few would question the propriety of federal punishment of treason, espionage, contempt of court, bribery of federa officials, resistance or obstruction to federal process, interference wtith recruiting, or defrauding the revenue. This is the oldest and best established branch of federal criminal jurisdiction. Important values in terms of prestige of the central authority are involved. The pomp and power of a court are potent symbols behind which to rally the allegiance of masses of people who might otherwise have difficulty envisioning a more remote and intangible sovereign. ". . . to surround the Constitution with more ramparts and to disconcert the schemes of its enemies," wrote Hamilton, urging extension of the federal judiciary, "the proper measures to be adopted [are] ... First, establishments which will extend the influence and promote the popularity of the government. . . ."" A powerful federal court would bring federal authority and law "closer to the feelings, understanding and affection of all citizens." 1 " The extent to which the prestige of the federal system continues to rest upon the institution of the federal court in this day may be doubted. The armed forces, the income-tax collector, the post office, social security, and federal highways bring home to Everyman the strength and permanence of the central government.
Perhaps present-day federal courts derive their prestige from the government rather than create it for the parent organization. But whether as an attribute of the court or of the government, this symbolic value of a federal criminal tribunal is clearly at its maximum in what might be called the self-defensive prosecutions by the federal government. Moreover, in relation to such prosecutions there are valid administrative considerations which favor a separate federal tribunal. If genuinely national interests are at stake, the controversies should not have to compete with local breaches of the peace crowding the calendar of a county court of quarter sessions. The judge who determines these controversies should be able to give them the time and consideration appropriate to matters of such gravity. He should be a specialist in devising solutions that grow out of an understanding of national objectives and a national point of view. The exigencies of the Department of Justice are also to be considered. It is easier to prepare cases for eighty-four district courts, now operating under uniform rules of criminal procedure, than to conduct proceedings in thousands of courts operating under scores of procedural codes.
The possibility of conflict between local and national interests must also be envisioned, and provision must be made for resolving such conflicts by representatives of national authority if national law is to remain paramount. Possible local nullification of federal law was one of the Federalists' arguments for a strong national judiciary:
The most discerning could not foresee how far the prevalency of a local spirit might be found to disqualify the local tribunals for the jurisdiction of national causes; whilst every man may discover, that courts constituted like those of some of the States would be improper channels of the judicial authority of the Union. State Judges, holding their offices during pleasure, or from year to year, will be too little independent to be relied upon for an inflexible execution of the national laws.
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It is an argument which Congress has accepted as ground for broadening federal criminal jurisdiction at each of the recurrent states'-rights crises in our history. It may seem paradoxical that trial in a federal court should be effective to counter local resistance against federal law. Federal judge, jury, and prosecutor come from the same area and social groups from which the state court draws its personnel. Yet the very fact of employment by the central government seems to shift the center of loyalty and to modify or restrain local attitudes. There is a kind of esprit de corps uniting men to the organization to which, if only for the time being, they belong, that causes a juryman to react differently in the federal court than he would in his county courthouse across the street.
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Despite the considerations of national prestige, administrative convenience, and possible local obstruction, which justify reserving in the central government a power to act against anti-federal conduct, it does not follow that al conduct which adversely affects the federal organization must be dealt with in the federal courts. Early Congresses frequently relied on state courts to enforce penalties under federal revenue laws, and the doctrine that it is "inherently impossible" for the courts of one sovereign to enforce the penal laws of another as applied to the relations between Federal and state governments has been exploded by the removal cases. Theft of federal property is a federal offense, but it is also punishable by the states.P Clearly federal prosecution would be in order against a conspiracy, perhaps with the con- Here the principal victim is the owner of the article stolen, not the United States, although the Government has an interest as bailee sufficient to support an indictment for stealing federal property 2 7 The amount may be petty and the activity completely local. No regional obstruction of national policy is to be anticipated, and federal prestige is hardly staked on the conviction of a mail pilferer. Our standards may nevertheless imply the desirability of federal prosecution if small thefts are so numerous as to place a substantial operating burden on the postal system in tracing lost articles, or as to require expensive preventive measures.
To protect the carrying out of this federal function may require coordinated enforcement efforts during which the cases should be singled out from other petty marauding for treatment in the tribunal of national concern. The penalty may be gauged by the special standard of reference to the needs of the federal system rather than by the value of the stolen property. Another illustration of federal offenses which combine aspects of "self-defense" of the federal organization or function with the possibility of application to conduct containing very little of federal significance is impersonation of federal officials. 83 (1938) , 18 U. S. C. §76 (940).
LAW AND CONTEMPORARY PROBLEMS
A multiplication of cases of false assumption of federal authority may lead to a skepticism regarding credentials of genuine federal officers and may impede them in the exercise of their duties. Activities of impostors may also breed disrespect for federal authority. A power to prevent such consequences must be lodged in the federal authority, for reasons analogous to those applicable to postal depredation. " The impersonation statute, however, is dratfed in terms as appropriate to private cheat as national menace. It permits a prosecution like Little v. United States,"°w here the defendant, responding to a matrimonial advertisement by a widowed rooming-house keeper, bilked her of $30 lodging, $7 spending money, and a $60o loan on the representation, among others, that he was a United States Secret Service operative. A discreet prosecution policy in the light of the special function of the federal forum would -have drawn the line well short of this case.
II

FEDERAL CRIMINAL JURISDICTION AUXILIARY TO STATE ENFORCEMENT
There is even more reason for restraint in creating and exercising federal criminal jurisdiction auxiliary to state law enforcement. To enlist the federal power in the battle against obscenity, lotteries, iheft, alcoholism, and prostitution is not to protect federal prestige but to hazard it; it does not solve federal administrative problems but creates new ones; it does not vindicate federal authority in matters of distinctively national concern against possible local obstruction, but steps into local issues. Federal intervention also has a tendency to weaken the enforcement efforts of state authorities.?' If, nevertheless, national intervention is necessary, such intervention should proceed with an understanding of the disadvantages of dual state and federal criminal systems, disadvantages which are at their maximum when the federal law is employed to supplement local enforcement. The intervention, moreover, will b haphazard and arbitrary until' there is full comprehension of the auxiliary role of the federal government; ie., until we cease to regard the jurisdictional circumstance, which gives the United States power to act, as' the "gist" of the federal offense.
A. Anomalies of Dual Jurisdiction
Were we not inured to the irrationalities which permeate our criminal law generally, the anomalies in its administration resulting from a dual judicial system would long ago have gained notoriety surpassing that of Swift v. TysonY 2 Substantially the same activities may be successively punished by both state and federal governments,. 3 although presumably the sentence imposed by each sovereign is deemed by its legislature and courts appropriate to deter, reform, or incapacitate the offender. The dual jurisdiction has resulted in the so-called detainer system. A state prosecuting official, for example, will notify a federal warden that a prisoner is wanted for local prosecution after he has served his federal sentence. This prosecution may be for conduct which the federal judge took into account in imposinig sentence, or even the identical conduct which was the subject of federal indictment. Parole authorities refuse to grant parole to prisoners against whom such detainers have been filed. Prisoner morale is undermined by knowledge of this practice and expectation of further imprisonment, with disastrous effect upon any program of reformation. Detainers are sometimes lodged with no real intention of prosecuting but solely to prevent parole. 4 Only two significant limitations of the double punishment possibilities appear. One is a judicial doctrine restraining the states: they may not punish non-compliance with standards of conduct which conflict with those prescribed by Congress! 5 The other is a legislative restraint on federal action: in connection with a few of the greatest extensions of federal jurisdiction over property offenses it has been provided that A judgment of conviction or acquittal on the merits under the laws of any State shall be a bar to prosecution hereunder for the same act or actsa Absent such provision, acquittal in the courts of one system will not bar prosecution in the tribunals of the other system for the same transaction, 7 although within each system immunity from double jeopardy ranks high among-the traditional liberties of Anglo-American justice.
The dual court system and the extension of federal criminal jurisdiction in the "auxiliary" field harbor not only the possibilities of double trials and double punishment, but also problems of inequality of treatment of like offenders. Generally, duplicate prosecutions do not take place, although they are technically possible. A choice between federal and state action is made by the prosecuting authority. The "United States v. Barnhart, 22 Fed. 285 (C. C. Ore. 1884) (acquittal in state court of a white man for murder of Indian no bar to prosecution in the feddal court for killing the Indian on an Indian reservation).
choice will be significant to the defendant procedurally. For example, in the federal court he will have compulsory process to secure the attendance of witnesses from anywhere in the United States. 38 The federal prosecutor, on the other hand, will find it easy to remove a defendant from place of arrest to place of trial under federal Criminal Rule 4o,'9 as compared with the state prosecutor's necessity of resorting to interstate rendition. The defendant will find in the federal criminal courts an unusual solicitude to protect him against extra-judicial confessions secured by illegal methods of federal officials. 40 But prosecution in the federal court will make available against him information, illegally obtained by state officers, which for that reason might not have been admissible against him in the state court. The privilege against self-incrimination and the right to be secure against unreasonable searches and seizures, protected within each system against encroachment by agents of that system, lose their efficacy when the invasion comes from one set of officials but is availed of by the other. 4 The Supreme Court of Michigan in a very recent case seems to have been the first to recognize the mockery of this kind of privilege against selfincrimination in an era when criminal conduct is so likely to offend both federal and state law. More striking than the procedural variations is the effect of the choice of forum on the penalty which may be imposed. It may mean the difference between life and death, as under the federal kidnaping statute which authorizes the death penalty for an offense which in many states is not capital. 43 Fornication, if criminal at all, is rarely punished by the states. Let the defendant transport his mistress across the state boundary and he becomes subject to the five-year penalty of the Mann Act." Similar differences of treatment depending on the choice between federal and state prosecution occur in connection with federal legislation against the mailing of obscene or indecent matter or lottery advertisements. Indeed, these federal offenses may include some activities entirely lawful under state law, as where games of chance or dissemination of information on contraception has been legalized.
It will be objected against the foregoing analysis that procedural variations and inequalities of treatment are the natural consequence of the fact that the defendant's 4"C. 5o STAT. 304 (x937), x8 U. S. C. §542 (1940) , authorizing the federal court to designate another state for execution "if the laws of the State within which the sentence is imposed make no provision for the infliction of the penalty of death .. " 4 36 STAT. 825 (1910), 18 U. S. C. §398 (1940) . Although this act was passed to enable the Federal Government to reach organized interstate prostitution, its application to isolated or essentially local offenses is possible and not infrequent. conduct gave rise to two separate causes of action, whereas the essential evil of the "federal common law" sponsored by Swift v. Tyson was that a plaintiff with a single cause of action was given power to choose a favorable forum. Neither the federal nor the state prosecutor has such a choice; each proceeds in his own tribunal for an offense committed against his own sovereign. This view has prevailed in the double-jeopardy cases previously discussed. A more realistic concept might be that federal and state prosecutors are, at least in the area of "auxiliary" federal criminal law, merely alternative instruments evolved by the American community for the purpose of deterring certain types of anti-social conduct or of reforming or incapacitating those who engage in such conduct. The community acts through its state organization where this is feasible, or, if the matter is beyond the effective control of that organization, through its national agencies and institutions. Treatment of the offender ought not to differ depending on the agency employed to administer the treatment. This is not to suggest that penalties under federal law be made to conform to those prescribed for cognate offenses under local codes. The point is only that the difference in treatment of similar conduct depending on whether state or federal government prosecutes is an additional reason for working out proceduresunder which the states handle as many as possible of the offenses which do not involve a substantial federal interest. Where a true federal concern is involved, the significance of the defendant's transgression is changed, thereby justifying distinctions in penalty from local misconduct, as well as some national uniformity of treatment by the federal courts.
B. Criteria for Limiting Employment of Federal Criminal Laws Auxiliary to State Enforcement
Considering the vices of dual criminal jurisdiction, it is important to develop definite criteria for limiting the number of federal prosecutions under criminal laws which are merely auxiliary to state law enforcement. The Criminal Division of the Department of Justice must work these out in detail for each offense, but in general it can be said that federal action is justified in the presence of one or more of the following circumstances: (I) When the states are unable or unwilling to act; (2) when the jurisdictional feature, e.g., use of the mails, is not merely incidental or accidental to *the offense, but an important ingredient of its success; (3) when, although the particular jurisdictional feature is incidental, another substantial federal interest is protected by the assertion of federal power; (4) when the criminal operation extends into a number of states, transcending the local interests of any one; (5) when it would be inefficient administration to refer to state authorities a complicated case investigated and developed on the theory of federal prosecution. 5 The following paragraphs illustrate the varying extent to which these considerations seem to influence federal prosecution policy.
Frustration of state law enforcement by the territorial limitations on the authority of its officers is an obvious occasion for federal assistance. The Federal Fugitive Felon Act lays the basis for such assistance by making it unlawful to move across state lines to avoid prosecution by a state for certain relatively serious offenses, or to avoid testifying in state felony proceedings. 4 " This law was intended to provide a jurisdictional basis for FBI assistance in apprehending the fugitive (since the Bureau can investigate only federal crimes), and to facilitate removal (at federal expense) of the defendant to the .jurisdiction from which he has fled. In view of this it has always been the policy of the Department of Justice to authorize complaints under this act only at the instance of state authorities and to release the defendant to state authorities after removal. Only rarely. would federal prosecution be appropriate under this "auxiliary" statute. Yet it has been invoked against a New Jersey doctor who in New Jersey removed identifying scars of a burglar fugitive from North Carolina, on the theory that the doctor was an accessory after the fact to the federal felony of interstate flight. 47 And a fugitive witness, who might have been punishable by the state only for contempt, recently received a four-year sentence under circumstances suggesting that the penalty was related to a crime for which he had been given immunity in the state proceedings 4 The mail fraud statute is a more typical case of federal intervention based on several of the criteria mentioned at the head of this section. A promoter in a western mining state mulcts a nation-wide "sucker list" year after year by fraudulent representations as to the amount of "probable" ore in a mine or by cleverly conditional promises of dividends in the near future. His neighbors, more sophisticated in the mores of mining promotion than distant farmers and urbanites, are unlikely to be victimized, and inclined to be tolerant of "representations of opinion" or "piomises" when 'asserted as a basis for criminal liability or extradition. The scattered victims, on the other hand, have little leverage with which to secure action from their home auihorities." Individual losses may be small, the expense of extradition heavy, the burden of proof as to likdlihood of dividents from a mine thousands of miles away beyond the capacity of the county prosecutor. Here federal prosecution would be appropriate not only because of state inability to deal with the situation, but because the abuse of the mail privilege is an inherent element of the scheme. Such frauds could hardly operate except through this federally supported means of communication. The central government, therefore, assumes a responsi- bility that the facilities which it furnishes shall not be abused and that fraud shall not be subsidized by cheap federal means of dissemination. It will be recalled in this connection that punishing the user of the mails evolved as a supplement to the postmaster's administrative duty and discretion not to carry noxious articles. To employ the mail fraud statute here is not only to supplement state action against fraud but to support and protect a federal function.
But the mail fraud statute may also be used where state action is frustrated only by the corruption of state officials, and where use of the mails is an unintended and remote incident of the scheme. Thus Leche v. United States? 9 and Hart P. United States-" were cases of ordinary local political graft in the sale of property to the State of Louisiana at exorbitant prices, with the connivance of the governor and other officials. Federal jurisdiction rested upon the fact that checks for the proceeds of the frauds were deposited in banks other than those upon which they were drawn. The banks of deposit forwarded the checks for collection from the drawee bank, by mail. The fraud was local in its execution and effect; the offehders were within reach of state process, and state law was adequate to the situation. But the defendants' dominance over the state government gave them immunity until the federal government intervened. Nevertheless, there was considerable resentment against this "interference with purely domestic affairs of the State," especially at the suggestion that the mail fraud statute might be used to police the Louisiana state primary election, on the theory that a dishonest election would result in defrauding the state of the salary which it would pay to an improperly chosen official."
It is not surprising that hostility to federal intervention should be strongest when explosive race-relations issues are also involved; witness the savage congressional battles over the proposed anti-lynching legislation and the resistance to the application of the civil rights sections of the Criminal Code to punish official brutality " The civil rights legislation also serves a purpose which may properly be regarded as "self-defensive," e.g., United States v. Classic, 313 U. S. 299 (protection of federal election processes).
Z3325 U. S. 91 (945).
judge failed to charge that the defendant must have had the specific purpose to deprive the prisoner of his constitutional right to trial by court rather than by ordeal. r Justices Rutledge and Murphy would have affirmed:
Too often unpopular minorities, such as Negroes, are unable to find effective refuge from the cruelties of bigoted and ruthless authority. States are undoubtedly capable of punishing their officers who commit such outrages. But where, as here, the states are unwilling for some reason to prosecute such crimes the federal government must step in unless constitutional guarantees are to become atrophied.
5
Mr. Justice Roberts, with Justices Frankfurter and Jackson, thought that:
The only issue is whether Georgia alone has the power and duty to punish, or whether this patently local crime can be made the basis of a federal prosecution. The practical question is whether the States should be relieved from the responsibility to bring their law officers to book for homicide, by allowing prosecutions in the federal courts for a relatively minor offense carrying a short sentence.
They read the language and legislative history of Section 2o as conclusively against application to a state officer who "flouts State law and is unquestionably subject to punishment by the State for his disobedience."" 7
The arguments in the Screws case evoked one of the infrequent official disclosures of the role of prosecutor's discretion in the distribution of criminal business between federal and state courts. The brief of the United States sought to minimize the danger of federal displacement of state authority by demonstrating the Department of Justice's self-restraint: !I
The Department of Justice has established a policy of strict self-limitation with regard to prosecutions under the civil rights acts. When violations of such statutes are reported, the Department requires that efforts be made to encourage state officials to take appropriate action under state law. To assure consistent observance of this policy in the enforcement of the civil rights statutes, all United States Attorneys have been instructed to submit cases to the Department for approval before prosecutions or investigations are instituted. The number of prosecutions which have been brought under the civil rights Statutes is small.... Since 1939, the number of complaints received annually by the Civil Rights section has ranged from 8,ooo to 14,00o, but in no year have prosecutions under both Sections 2o and 19, its companion statute, exceeded 76....
Complaints of violations are often submitted to the Department by local law enforcement officials who for one reason or another may feel themselves powerless to take action under state law. It is primarily in this area, namely, where the official position of the wrong doers has apparently rendered the State unable or unwilling to institute proceedings, that the statute has come into operation. The role of discretion in the distribution of law enforcement responsibilify between state and federal governments is therefore emerging as an important judicial as well as political issue. The Screws case serves notice upon Congress and the Attorney General to develop, perfect, and properly circumscribe this essential discretion. Congress must make it plain beyond question that it does rely upon the Attorney General's self-restraint, when it passes criminal laws that supplement state efforts. Tle Attorney General can do much to allay the suspicion which inevitably clouds areas of large executive discretion, by articulating in a public and formal fashion the criteria which guide him in exercising this discretion, not only in civil rights cases but in all offenses against auxiliary federal ciminal laws. A beginning, but only a beginning, has been made in the standing Instructions to United States Attorneys, which circulate only within the Department.
C. Inadequate Statutory Formulation of Federal Auxiliary Criminal Jurisdiction
Up to this point emphasis has been placed upon the fact that definition of federal crime in terms of the circumstance which confers federal jurisdiction often brings into the national courts matters which might be left to the states. It is also true, however, that Congress has not fully exploited its constitutional powers to deal with crime, either to protect federal interests or to supplement state forces. Preoccupied with the jurisdictional problem, it has legislated against "use of the mails," or "transportation in interstate commerce," rather than against fraud or theft wherever they occur within reach of the federal power. This results in some surprising lacunae in the federal hold on crime. The central government will move against fraudulent schemes if the defendant "for the purpose of executing such scheme" uses the mails in minutely specified particular ways. "facility of a national securities exchange." ' Our national disapproval of lotteries finds expression in Section 213 of the Criminal Code, punishing not the use of the mails in furtherance of lottery schemes, as in the mail fraud statute, but only the mailing of specific kinds of lottery material and advertisements.a This is supplemented by Section 214, which makes the actor's status as a postal employee the basis of a general prohibition against his engaging in the sale of lottery tickets. Radio broadcasting of lottery information is a federal misdemeanor." 4 Importation or interstate transportation of the same material is a felony." But it is apparently lawful from a national standpoint to transmit lottery information by interstate telephone or telegraph. Sellers of revolvers, forbidden to mail these weapons, mark their sales catalogues, "Must be shipped by express."" 6 Stealing is a federal offense if the property belongs to or is in custody of the federal government 6 or of a'Federal Reserve, national, or federally insured bank." s Stealing is also a federal offense if the property moves as or is part 8f an interstate or foreign shipment, or if the property is in the possession of an interstate carrier, or of a person moving in interstate or foreign commerce by carrier, or if the property is money "arising out of or accruing from" interstate or foreign transportation and is converted by an employee of the carrier. 9 In contrast to the foregoing requirement of possession by an interstate carrier or movement as an interstate shipment, actual interstate transportation of the stolen articles is required under the National Motor Vehicle Theft Act 7 " and under the National Stolen Property Act. 1 Under the Antiracketeering Act the Federal Government may become the prosecutor of robbery or extortion which in any way or degree obstructs, delays or affects interstate or foreign commerce. 72 Kidnaping becomes of potential. federal concern as a result of the interstate or foreign transportation of the victim, the statute being obviously patterned upon the National Motor Vehicle Theft Act, to which the editors of the United States Code append it. 73 Jurisdiction might as easily have been rested on the use of the mails or means of interstate commerce in connection with the kidnaping, since ransom notes and telephone calls are a usual feature of such operations. This hiatus is partially filled by the statutory provisions relating to extortion and demand for ransom. These fall within the federal ken if the communication is transmitted in interstate commerce or through the mails but, for reasons difficult to fathom, the communication itself must contain the threat or demand before the Federal Bureau of Investigation or the postal inspectors can be called in. This is the more surprising since it was long ago held that letters on which a mail fraud count may be based need not contain the fraudulent misrepresentation, if in fact the letter promotes the fraudulent scheme. 74 In the case of mail fraud, letters are sufficient which merely lull the victim into a false sense of security after he has parted with his money.
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The foregoing list illustrates congressional employment of the following jurisdictional bases for adding federal to state sanctions against undesirable conduct: (i) use of the mails; (2) use of means of interstate commerce; (3) "affecting" commerce; (4) interstate transportation (a) of the victim, (b) of the proceeds, (c) of the criminal himself; (4) radio broadcasting; (5) status of the offender as a federal employee; (6) status of the offender as an employee of an interstate carrier; (7) use of facilities of national securities exchanges; (8) federal ownership or custody of the property; (9) ownership or custody of the property by institutions licensed by the federal government or under its protection. The list can, of course, be extended almost indefinitely with crimes resting on the tax, war, and other powers of Congress. Enough has been said, however, to show that the use of a particular jurisdictional circumstance in the definition of a federal crime only very crudely marks off the area in which either (i) a substantial national interest exists or (2) the states are incapable of effective action. The legislation reaches too far in many situations but may fall short in a particular case despite an obvious federal interest. Attention and controversy tend to focus on the jurisdictional problem rather than the substantive issues of criminality. Federal jurisdiction may turn on the distinction between transporting "with fraudulent intent" and mailing "for the purpose of executing a scheme to defraud."" 6 Courts find themselves talking nonsense like the oft-repeated declaration that the use of the mails is the "gist" of the offense of mail fraud, when all that is meant is that this federal jurisdictional element must, of course, be alleged and proved. scheme constitutes a separate offense, so that the limit of the federal court's power to punish for fraud is five years multiplied by the number of different letters which the prosecutor cares to make the subject of separate counts in the indictment." For a single use of the mails in connection with a nationwide fraud a defendant chances no more than five years in a federal penitentiary. Five post cards to a single victim in connection with the sale of an automobile by false representations gives the federal judge discretion to impose twenty-five years. An acquittal in one mail fraud trial will not bar a subsequent trial and conviction for the same fraud based on another letter. A count setting forth more than one mailing would be duplicitous.
Against such a background it is not surprising that a foreign court should be misled regarding the nature of our federal penal law, to an utterly impractical result. In Re Lamar, 7 9 the Supreme Court of Alberta refused an American request for extradition of Lamar for mail fraud, on the ground among others that the offense was not within the extradition treaty. The treaty did cover fraud and false pretense, and a request by the governor of .a state for Lamar's extradition would have been honored. But since the national government wanted him for an offense the gist of which was mailing, the court could find no basis for giving him up, under the general principle of international extradition law that the offense must be punishable in the asylum state. Mail fraud (like other federal offenses defined by reference to particular jurisdictional features) is a unique American penological phenomenon.
Rationalization of the federal penal code would call for definitions of federal crimes in terms of the significant criminal conduct. The jurisdictional features necessary to give federal authorities power to act should be brought together in a comprehensive definition of some phrase like "within the federal jurisdiction." Such a wholesale enlargement of federal power will, of course, be unacceptable to Congress without an assurance of proper restraint in the exercise of the jurisdiction. Perhaps the first evidences of a changing attitude toward federal crime can be discerned in the pending Revision of the Criminal Code.° The Revision abandons the present organization of federal criminal law under captions referring to jurisdictional elements like "offenses against postal service," "offenses against foreign and interstate commerce, .... offenses within admiralty, maritime and territorial jurisdiction of United States." Instead there is to be an alphabetical arrangement of offenses by nature of the conduct prohibited, e.g., arson, assault, embezzlement and theft, false personation, lotteries, obscenity. Chapter 31 of the Revision, entitled Embezzlement and Theft, will bring together the various provisions of federal law dealing with these property offenses, heretofore scattered through the code under appropriate jurisdictional headings. It was found possible to consolidate eleven different sections into one The juxtaposition of the remaining sections revealed the need for uniformity of definition and penalties 8 2 Robbery and burglary offenses-within federal territorial jurisdiction, of federal property, from federally protected banks, in a post office, or in a railroad car carrying interstate shipments-are assembled in Chapter 1o3. However, within the chapters the individual identity of the offenses is largely preserved, e.g., transportation, mailing, and broadcasting of lottery matter remain distinct offenses and existing penalty variations depending on which jurisdictional element is invoked are retained. It will still be no federal offense to use the interstate telephone and telegraph for lottery purposes.
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PErrY OFFsEs AND THE UNITED STATES COMMISSIONER Few are aware of the extent to which the federal courts are occupied with petty offenses that would be handled by magistrates or police courts in the state systems. Petty offenses are defined in the federal Criminal Code as those for which the penalty does not exceed confinement in a common jail, without hard labor, for a period of six months, or a fine of not more than $5oo, or both.I Such offenses may be prosecuted on complaint, and tried summarily without a jury if Congress so provides, at least where the offense is "malum prohibitum." and prosecutors are often reluctant to employ the federal district courts for such cases. It has seemed to them inconsistent with the dignity of the national tribunal to thrust upon it the duties of a justice of the peace, as in the case of violation of the game laws, or to invoke the mighty force of the Union to assess small fines. becomes more serious when the attitude manifests itself against prosecution of minor violations of federal regulatory measures which do not technically fall within the definition of petty offenses, e.g., violations of the Fair Labor Standards Act, 00 the Food, Drug and Cosmetic Act of 1938,1 the stowaway laws, 2 or the Emergency Price Control Act? 3 Following a study of the petty offensel problem under prohibition, President Hoover endorsed legislation recommended by the National Commission on Law Observance and Enforcement, to define "casual or slight violations," which the district attorney might prosecute on complaint, limiting punishment as in the present definition of petty offenses. Such complaints would be heard by the United States Commissioner as an arm of the district court. The Commissioner would accept pleas, hold hearings, and report cases to the district judge for sentence. The accused might, if conviction were recommended, demand jury trial in the district court, but in that event he subjected himself to the normal penalties for violating the statute. 0 " Nothing came of these recommendations except the enactment of the petty offense definition previously mentioned. The principal function of the United States Commissioner under the present statutes is that of committing magistrate.05 In recent years the statutes creating various national parks have authorized the federal district courts to designate commissioners to try violations of the park regulations and other petty offenses committed in the parks. 0 In 1940 Congress took another short step in the direction of establishing federal police courts when it enacted that any United States Commissioner specially designated for that purpose by the court might, upon consent of the defendant, try petty offenses committed within, the exclusive or concurrent federal jurisdiction. 7 As in the case of the park commissioners, conviction by the Commissioner may be appealed to the district court.
It is to be expected and hoped that the Commissioner's power to deal with petty. offenses will be expanded along the lines indicated in the Wickersham Commission recommendations. Recent English development has gone much further, to the extent of making serious offenses triable summarily on consent of the defendant. 0 8 Nor is there occasion for shock at the proposal to entrust to the federal prosecutor go52 STAr. io69 (1938) discretion to resort to a forum and procedure which limits the maximum penalty that may be imposed. In his determination whether to prosecute at all, whether to proceed in federal court or to remit the offense to state prosecutors, for what offenses to prosecute, how many substantive counts to include and whether to include a conspiracy count, the prosecutor makes decisions of much greater significance to the defendant, subject to no control whatsoever by the defendant and little by the court. Moreover, the existing discretion is exercised, as it were, in camera, for no one other than the district attorney and the defendant can judge the extent of its exercise, whereas the present proposal involves an overt exercise of discretion.
IV PROSECUTOR's DisCRxTION
The role which this essay assigns to the district attorney's discretion is a large one, and it is necessary to indicate the extent to which it is consistent with our institutions. This will be done by reviewing instances of judicial, legislative, and executive recognition of the discretion, first, in relation to the institution and maintenance of criminal cases generally and, second, with specific reference to the power to forego federal prosecution where state and national jurisdiction are concurrent.
The question of the district attorney's discretionary control of criminal prosecution has arisen most often in connection with the filing of a nolle prosequi, and-the courts have regularly refused to interfere with these voluntary dismissals of prosecution."
9 Congress, well aware of this exercise of discretion, has never challenged its existence even when the wisdom ofi a particular decision was under attack. In the hearing on the confirmation of Attorney General Jackson as Associate Justice of the Supreme Court, the nomination was attacked because of Jackson's failure to prosecute Drew Pearson and Robert S. Allen for criminal libel on Senator Tydings. Jackson had taken the position that it was the policy of the Department of Justice to avoid the criminal libel laws when the courts were open to the injured party in civil proceedings, and that prosecutions of this character would tend to impair freedom of the press. Republican Senator (now Mr. Justice) Burton stated:
The prosecuting attorney, being charged, as he is charged, with the great responsibility of deciding under the laws of the United States, the laws under which he is serving, whether a case should be prosecuted, owes a duty to himself, his community, and the Constitution to decide whether the case should be prosecuted.... In my judgment the Attorney General was within his rights when he declined to prosecute, and in stating the grounds as he did state them under the circumstances.
00
The Executive branch of the Federal Government has not doubted the existence Act prosecutions the district attorneys are to ask themselves, "What reasons if any exist for thinking the ends of justice will be better served by a prosecution under federal law than under the laws of the state having jurisdiction?" ' '° This echoes the opinion in United States v. Ah Hung, 0 8 a prosecution for concealing opium with knowledge that it had been imported, in which the government relied upon the statutory presumption of knowledge of importation. In response to the defendant's argument that the matter was one for state action, the court said:
The federal jurisdiction is not exclusive. As in the case of the White Slave Act... the existence of some real basis for the application of interstate commerce jurisdiction should be considered by those officers of the government on whom rests the responsibility for instituting prosecution.
His offense is of such a nature that it would be within the discretion of the United States Attorney to allow it be dealt with under the health and penal statutes of the state, regulating the welfare of the individual, rather than under interstate or foreign transportation of opium and its use as such. But [federal] jurisdiction over the case does existj 1 9
There is at least one instance of legislation expressly authorizing United States attorneys to forego federal prosecution. Following protest by Representative Dyer, author of the National Motor Vehicle Theft Act, against the commitment of hundreds of juveniles to federal institutions,"' Congress passed the Act of June i, x932,1" l declaring its preference for local handling of juvenile delinquency cases where jurisdiction is concurrent. The Act provides in part as follows:
For the purpose of cooperating with States ... in the care and treatment of juvenile offenders, whenever any person under twenty-one years of age shall have been arrested ... and, after investigation by the Department of Justice, it shall appear that such person has committed a criminal offense or is a delinquent under the laws of any State that can and will assume jurisdiction .. .and that it will be to the best interest of the United States and of the juvenile offender to surrender the offender to the authorities of such State, the United States attorney of the district in which such person has been arrested is authorized to forego the prosecution of such person and surrender him as herein provided.
2
The provisions in some of the federal theft legislation making conviction or acquittal in the state courts a bar to federal prosecution may also be regarded as an indication
In those cases where the subject may be prosecuted either under the state or federal laws, there should be close collaboration between state and federal authorities to determine the best forum for such prosecution." See also Sec. 9-1702.04(B): ". . . There is little significance from the general enforcement, point of view in prosecuting the petty criminal, especially where his conduct renders him amenable to state or federal law."
